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TiiZ INCOME TAX ACT, 2004

(Act No. 11 of 2004)

REGULATIONS

Made under section 129

PART i

PRELIMINARY
1. These Regulations may be ciied as the income Tax Regulations,
2004,

2. In these Regulations, unless the context requires otherwise:-

“Act” mea:s the Income Tax Act, 2004; and

“generally ..ccepted accounting principles” means accounting principles

adopted by the National Board of Accountants and Auditors from
time to time.

PART II

InCOME Tax BASE
’ - .
3.-(1) The power of the Minister to:-

{a) grant an exemption under section !0 of the Act or vary an
exemption on terms that reduce a person’s liability to tax; or

(b)y remit tax under section 125 of the Act, shall be exercised only
with the prior approval of Cabinet and, in addition, only for the
purpeses of alleviating the effects of an emergency, and the

purposes for which those powers are granted shall be interpret-
ed accordingly. =
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(2) For the purposes of this regulation, “emergency” means any
occasion for which assistance 1s needed to supplement local efforts to:-

(a) save lives and to protect property and public health and safety;
or

(b) lessen or avert the threat of a catastrophe.

4. Expenditure incurred by an employer for the benetit of or on
behalf ol employees is not wholly and exclusively incurred in the
production of income unless:-

(a) the payments is included in calculating the income of an
employee; or

(b) the amount of the expenditure i1s so small as to make it
unreasonable or administratively impracticable to account for
1.

S. Where a pavment or benefit to be included in calculating a
person’s income (such as income from employment) is not easily
attributed to a particular month (such as the use of a motor vehicle or
hous then fro the purposes of these Regulations the amount shall be
treated as paid to the person proportionatel over each month during
which the payment or benefit is provided.

6. Secuion 33( 1) of the Act shall be construed in such a manner as
= . - . - . . .
best secures consistency with the transfer pricing guidelines in the
Practice Notes issued by the Commissioner pursuant to Section 130 of
the Act

L4

Where under a merger or reconstruction of an entity a person
replaces a security in the entity with:-
{a) another security in the entity; or

(b)a security in another entity, the entity or the person may apply

replacement as an involuntary disposal for the purposes of
section 45(4) of the Act.
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PART 111
SPECIAL INDUSTRIES

8.-(1) For the purposes of the definition of “approved retirement fund” in Afl‘l‘l'ovai
section 3 of the Act, the following entities shall be treated as having a ruling  geire-
under section 131 stating that they are an approved retirement fund:- l{m‘ﬂil

undas

(a) the Parastatal Pensions Fund established under the Parastatal — Act No.

. 3 14 of
Pensions Act, 1978; 578

(b) the National Social Security Fund established under the National i\CINO—
Social Security Fund Act, 1997; ;?}907‘

(c) the Public Service Pensions Fund established under the Public A_cl(‘“iol
Service Retirement Benefits Act, 1999; and of 1999

(d) the Local Government Provident Fund established under the Local  Act No.
Government Provident Fund Act, 2000. o
(2) Any resident retirement fund not provided for in paragraph (1) of this
regulation seeking approval under the Act shall:-

(a) apply to the Commissioner in the prescribed form stating its tax
identification number; and

(b) attach to the application:-
(1) two copies of the instrument under which tke fund is established
and the rules under which the fund is regulated; and
(11) any other informatfon that the Commissioner may prescribe.

(3) The Commissioner shall not approve an application under paragraph
(2) of this regulation unless the Commissioner 1s satisfizd that:-

(a) the applicant is both a retirement fund and a resident entity as defined
under section 3 of the Act; and

(b) the rules of the fund comply with regulation 9 of these Regulations.

{4) After consideration of any application referred to in paragraph (2), of

this regulation the Commissioner shall inform the fund in writing of the
Commissioner’s decision and, in the case of approval, the year of income

from which the fund is appvoved and any conditions to which the approval is
subject.
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{5) Where there is any alteration to the mstrument under which an
approved retirement fund 1s established or the rules under which the fund is
reguilated, the fund shall, within 14 days of the alicrauon, provide the
Commissioner with two copies of the alteration decument.

{6) The Commissioner may at any time by notice i writing withdraw an
approval granted to a retirement fund, other than a fund mentoned in
paragraph (1), of this regulation where:-

{a) the Commissioner is of the opinica that the fund no longer complics
with requiremenis under paragraph {3) of this regulation;

{hy the fund fails to provids the Comnussioner with a copy of an
alternation document within the time preseribed by paragraph (33, of
this regulation or;

{c) the Commissioner is of the opmion that the lund is not complying

with the rules referred to i regulation 9 of these Regulauons.

. Y. The rules of an approved retirement lund, other than s fund referred to
Rules 5 . : :
sivd under paragraph (1) of regulation 8(1) shall provide that:-

Invest-
ments of
approved s A . y e .
ri’{irc- behalf of employees, the fund 1s managed dependently of the
ment employer;

funds {b) retrement contributions made to the fund and amounts acerumg o

(a) where the fund accepts retirement contributions from an eimployer on

the fund on iis investments must be invested within 15 days of the
date of contribution;

(o) retivement payments shall only be made by the fund with respectio a
) y f
benefigiary:-
{1) upon the beneficiary reaching:-
{aa} the compulsory retirement age provided by law or the age of
55, whichover 1s fower; or
(bh) some greater age; or
(1) upon the death or permanent disability of the beneliciary;

(d) cvery beneliciary of the fund or nonunated relatives thereof shall
have a right 1o specific retirement pavinenis on the happening of the
pad Hi (=
cvents referred to i paragraph (¢) of this regulation;

{e) the rmghts referred to in paragraph {¢)y are conferred on a
non-discraminatery basic (such as on the basis of pertod o service o

contributions made by or on behalf of o benehiciary ),
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